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 1.  TIME:  9:00   CASE#: MSC12-01761 
CASE NAME: JOE DEAN HENLEY VS. LHJS INVESTMENTS, LLC 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY LODGEPOLE FUND 1 LLC 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary adjudication brought by 
defendant and cross-complainant Lodgepole Fund I, LLC.  Lodgepole seeks summary 
adjudication of the Fourth Cause of Action for breach of contract, as set forth in the 
Third Amended Cross-Complaint.  The motion is opposed by plaintiffs and cross-defendants 
Joe Dean Henley and Monica Henley. 
 
 Lodgepole’s motion is granted.  However, under the one final judgment rule, 
no separate judgment can be entered at this time; Lodgepole has other pending causes of 
action against the Henleys, and the Henleys have pending causes of action against Lodgepole 
in the main action.  Any final judgment in this action shall reflect an award of breach of contract 
damages, in Lodgepole’s favor and against the Henleys, in the principal sum of $ 238,341.87. 
 
 The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 The Court has not considered the Henleys’ “Objections,” filed on September 14, 2016.  
Evidentiary objections must be directed to the admissibility of specific items of evidence.  
The Henleys’ objections instead constitute legal argument, improperly set fourth outside the 
Henleys’ opposition memorandum.  Further, the objections do not address matters that are 
material to the decision of this motion. 
 
 Lodgepole’s objections to paragraphs 3, 4, and 5 of Joe Henley’s opposition declaration 
are overruled.  Opposition declarations are construed generously, and it is a reasonable 
inference that LHJS knew the purpose of the subject loan because Mr. Henley so informed 
LHJS, particularly in light of paragraph 4’s allegations: “When I told LHJS that the loan was 
incorrectly made out to my business … they told me that the loan documents had to specify 
[the business] as the borrower even though the loan funds were for personal use by my wife 
and myself.” 
 
 Lodgepole’s objection to paragraph 8 of Joe Henley’s opposition declaration is 
sustained, on all grounds asserted.  Mr. Henley provides no basis for his belief concerning why 
Wells Fargo sent the subject check to him, and in any event that belief is not relevant to 
Lodgepole’s breach of contract theory. 
 
 B. The Merits. 
 
 The Henleys do not dispute that Lodgepole has adequately alleged a breach of contract 
theory.  The Henleys also do not dispute that Lodgepole’s opening papers set forth evidence 
supporting the elements of that theory, and the Court so finds. 
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 The Henleys instead argue that summary adjudication should be denied based on two 
affirmative defenses: (1) usury, and; (2) California’s anti-deficiency statutes.  While the usury 
defense was not set forth in the Henleys’ answer, it appears to the Court that doing so was not 
required.  (See, Yoo v. Robi (2005) 126 Cal.App.4th 1089, 1103 [“a defense of illegality based 
on public policy is not waived by the defendant's failure to include it as an affirmative defense in 
the answer to the complaint”].) 
 
 The Henleys’ opposition argument suffers from a fatal conceptual flaw: it asserts 
defenses that might or might not be applicable to the underlying loan agreement, but that have 
no bearing on the October 10, 2011 forbearance agreement on which Lodgepole sues.  
The forbearance agreement was not a loan of money; it was a separate contract supported by 
its own consideration.  And the forbearance agreement does not reflect an illegal purpose that 
the courts should discourage by refusing to enforce the agreement; rather, it reflects the 
laudatory purpose of allowing borrowers to attempt to avoid nonjudicial foreclosure.  The courts 
should encourage such conduct on public policy grounds, as embodied in the recently enacted 
Homeowner Bill of Rights. 
 
 In sum, the Henleys cite no legal authority supporting the proposition that either the 
defense of usury or the defense of the anti-deficiency statutes applies to the October 10, 2011 
forbearance agreement.  Accordingly, the parties’ dispute as to the merits of those defenses 
is moot. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00691 
CASE NAME: ELLWOOD VS. PINE GROVE 
HEARING ON MOTION FOR LEAVE TO FILE 6th Amended VERIFIED COMPLAINT 
FILED BY PATRICK ELLWOOD 
* TENTATIVE RULING: * 
 
           Plaintiff Ellwood’s Motion for Leave to File the Sixth Amended Complaint is granted.  
Motions for leave to amend the pleadings are directed to the sound discretion of the judge.  
“The court may, in furtherance of justice, and on any terms as may be proper, allow a party to 
amend any pleading …” CCP § 473(a)(1). Judicial policy favors resolution of all disputed 
matters between the parties. “The policy favoring amendment is so strong that it is a rare case 
in which denial of leave to amend can be justified.” Howard v. County of San Diego (2010) 184 
Cal.App.4th 1422, 1428.   
 
 Here, Defendant Hawk Ridge demurred to the Fourth Amended Complaint, but failed 
to comply with CCP § 430.41.  The court dropped the demurrer, but permitted Plaintiff an 
opportunity to amend. Plaintiff’s amendment exceeded the court’s permission.  The Fifth 
Amended Complaint included two new causes of action—breach of contract and breach of 
the implied covenant of good faith and fair dealing.  Defendant Hawk Ridge’s motion to strike 
these new causes of action was granted, primarily because Plaintiff did not have permission 
from the court to add these new causes of action.  Now, with this motion, Plaintiff is formally 
seeking that permission.    
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 There is no demonstrated prejudice against Defendant. “Prejudice exists where the 
amendment would require delaying the trial, resulting in loss of critical evidence or added costs 
of preparation, increased burden of discovery, etc. (Magpali v. Farmers Group, Inc. (1996) 48 
CA4th 471, 486–4881).  A trial date has not been set, and according to Plaintiff, written 
discovery has not been conducted. “Where no prejudice is shown to the adverse party, the 
liberal rule of allowance prevails.” (Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)   
Moreover, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment. [Citation.]”  (Kittredge Sports Co. v. Superior Court 
(1989) 213 Cal.App.3d 1045, 1048. 
   
  Defendant has opposed the motion on the ground Plaintiff’s new causes of action fail.  
Ordinarily, the judge will not consider the validity of the proposed amended pleading in deciding 
whether to grant leave to amend, but the court has discretion to deny leave to amend where a 
proposed amendment fails to state a valid cause of action or defense.  California Casualty 
General Ins. Co. v. Sup.Ct. (Gorgei) (1985) 173 CA3d 274, 280-281, 218 CR 817, 
821(disapproved on other grounds in Kransco v. American Empire Surplus Lines Ins. Co. (2000) 
23 C4th 390, 407, 97 CR2d 151, 164, fn. 11.)  Here, Defendant argued Plaintiff failed to state 
a cause of action because Hawk Ridge did not breach the oral contract with Plaintiff Ellwood.  
Whether or not Hawk Ridge breached the contract is question of fact.  There’s nothing on 
the face of the proposed amended complaint that shows the new causes of action fail as a 
matter of law. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JESSICA PLATT 
* TENTATIVE RULING: * 
 

Plaintiff’s Motion for Summary Judgment is GRANTED.  With plaintiff’s dismissal of the 
Sixth and Seventh Causes of Action, for misrepresentation, plaintiff has established the facts 
are undisputed and she is entitled to summary adjudication on all of the remaining causes of 
action.  (Undisputed Material Fact Nos. 1, 5, 12, 13, 14, 15, 17, 18, 19, 22-32, 34-59, 63-70, 
91-93.)  Summary judgment is therefore ordered in favor of plaintiff, Jessica Platt, against 
defendant Ronald Samuel Israel, Jr., for $175,000 plus costs. 

 
The court is not persuaded that any papers which defendant may have filed to reopen 

his 2013 bankruptcy case (Case No. 13-45893, Northern District of California, Oakland Division) 
have created an automatic stay in this case or that any other type of stay is in effect.  At the 
hearing on this matter on August 17, 2016, the court entered an order permitting defendant to 
file a supplemental brief addressing the issue of a stay.  The court has not received any such 
brief, although its file does reflect defendant’s attempt to file some type of paper on August 24, 
2016.  The clerk rejected that filing due to defendant’s failure to pay a filing fee. 

 
In any event, the court is persuaded by the authorities submitted by plaintiff in her briefs 

filed August 12, 2016 and September 22, 2016 that the reopening of a bankruptcy case does 
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not create an automatic stay.  See In re Menk (9th Cir. BAP 1999) 241 B.R. 896, 913-914 ( 
“The automatic stay terminates upon closing . . . [¶]  to the extent that the automatic stay 
expired in conjunction with closing, it does not automatically spring back into effect [upon 
reopening]. If protection is warranted after a case is reopened, then an injunction would need to 
be imposed”); In re Franklin (BC ED CA 1995) 179 B.R. 913, 925.   

 
The court is further persuaded that claims based upon post-bankruptcy petition conduct 

would not have been discharged in any event.  See Hawkins v. Franchise Tax Bd. (2014) 769 
F.3d 662, 666.  Plaintiff’s Separate Statement refers to conduct that occurred after 2013.  
(See UMF 27-30.) 

 
Plaintiff shall prepare a form of Judgment to be submitted to opposing counsel for 

approval as to form. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01785 
CASE NAME: ROBIN LEAMY VS. LISA DELEHUNT 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT DETERMINATION 
FILED BY VICTOR GHAVAMZADEH 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Notice of Unconditional Settlement Filed 9/23/16. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-00411 
CASE NAME: ANDERSON VS. BANK OF AMERICA 
HEARING ON MOTION FOR RECONSIDERATION OF DECISION TO REINSTATE DEFAULT 
FILED BY MEI-YING KAO 
* TENTATIVE RULING: * 
 
Following a series of both sides failing to properly serve the other on various motions, it appears 
to the Court that the initial substituted service on Defendant Kao was not proper, thus the 
original default was correctly set aside on 6/15/16 on that basis.  Although plaintiff was not 
served with the Motion, Defendant’s moving papers and declaration set forth adequate grounds 
for the set aside.  The present Motion by Plaintiff to grant reconsideration of the Court’s Motion 
to Reinstate the default granted was granted as unopposed on Set Aside the default entered on 
8/3/16 and the present motion is reconsideration of the Court’s decision to reinstate the default.  
 
There is a strong public policy for hearing  a case on its merits, and the default herein is set 
aside based on CCP 437.  Defendant shall file her answer not later than 10/5/16, and shall pay 
to Plaintiff the sum of $950.00 as a condition to the set aside also no later than 10/5/16. 
 
The parties are admonished to each serve the other with copies of documents sent to and filed 
with the Court. 
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 6.  TIME:  9:00   CASE#: MSC15-01025 
CASE NAME: HALLFORD VS. WHITE 
HEARING ON PETITION TO COMPEL ARBITRATION & TO JOIN STATE FARM 
FILED BY MARY HALLFORD, DAVID HALLFORD 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01087 
CASE NAME: BRYEN ZIMMERMAN VS. SI DUNG LE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY THE JOINT CORPORATION 
* TENTATIVE RULING: * 
 
The motion for summary judgment is denied.  Triable issues of material fact exist as to whether 
Defendant The Joint Corporation (Joint) is liable for the acts of other defendants in this case 
under agency theories of liability.  
 

I. Background 
 
This is a medical negligence case, with an attendant loss of consortium claim, brought against 
several defendants who were involved in providing Plaintiff Bryen Zimmerman with chiropractic 
care.  He alleges that he sustained an arterial dissection and/or stroke as a result of negligent 
chiropractic treatment; his wife is also a named plaintiff given the consortium claim.  (See 
generally, Complaint, p. 4.)  Mr. Zimmerman received care at the facility of defendant Joint 
Chiropractic – Brentwood Lone Tree.  Defendant Cherry Chiropractic Corporation operates in 
this location, and it is owned by Joint Ventures, LLC.  (See deposition of Robert Froh, pp. 12-
13.)  Defendant Joint is a franchisor of chiropractic clinics.  (See declaration of James Edwards, 
at ¶2.) 
 

II. Standards on Summary Judgment 
 
A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code Civ. Proc. § 437c(c).) The party moving for summary judgment carries 
both the burden of persuasion and the burden of production of evidence. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)   A defendant meets the burden of showing a cause 
of action has no merit by making a prima facie showing that one or more of its elements cannot 
be established – i.e., presenting affirmative evidence that negates an essential element – or that 
there is a complete defense to the claim. (Id.; Code Civ. Proc. §437c(p)(2).)  “A prima facie 
showing is one that is sufficient to support the position of the party in question. [Citation.]"  
(Aguilar at 851.) Once the initial burden of production is met, the burden shifts to the plaintiff to 
demonstrate the existence of a triable issue of material fact. (Laabs v. City of Victorville (2008) 
163 Cal.App.4th 1242, 1250, citing Aguilar at pp. 850-851.)  Finally, in ruling on a motion for 
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summary judgment, the court does not weigh the evidence or make credibility determinations.  
(See Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.) 
 

III. Analysis 
 
Joint moves for summary judgment arguing that, as a mere franchiser of chiropractic clinics and 
not a healthcare provider, it cannot be liable for medical negligence.  Additionally, the remaining 
defendants are not agents of Joint such that it can be liable for their acts as a principal. 
 

a. Joint meets its initial burden. 
 
Defendant’s motion rests on the declaration of its Chief Chiropractic and Compliance Officer, 
James Edwards.  Dr. Edwards states that Joint Corporation is only a franchisor.  It provides a 
business model for chiropractic clinics including computer software, accounting procedures, and 
advertising.  But Joint does not own the clinics, does not provide patient care, and did not 
provide patient care to Mr. Zimmerman. (Dr. Edwards also opines that the doctor defendants are 
not agents of Joint, that Joint did not have the right to exercise control over the care they 
provided, and the Joint itself had no doctor-patient relationship with Mr. Zimmerman.  But the 
Court sustains the objections to these statements as set forth below.) 
 
Medical negligence is a form of professional negligence defined as “a negligent act or omission 
by a health care provider in the rendering of professional services” which proximately causes 
injury or death, provided the services are within the scope of those for which the provider is 
licensed.  (Code Civ. Proc. §340.5(2); Civ. Code §3333.2(c)(2) [same definition]; see also 
Lathrop v. HealthCare Partners Medical Group, Inc. (2004) 114 Cal.App.4th 1412, 1417, 1421 
[holding that medical partnership group was not “health care provider” as it held no license 
itself].)  Even considering the non-objectionable portions of Dr. Edwards’s declaration, 
defendant meets its initial burden to make a prima facie showing that there is no triable issue of 
fact that Joint is not a health care provider under this statute, because it provides no patient care 
generally and never provided such care to Mr. Zimmerman specifically.  Dr. Edwards – as its 
Chief Chiropractic and Compliance Officer – is well-positioned to know this. Thus, the burden 
shifts to Plaintiffs to provide admissible evidence showing the existence of a triable issue of fact 
on the question of Joint’s role.   
 

b. Plaintiffs present evidence establishing a triable issue of material fact as to 
agency. 

 
To show that liability should still apply to Joint, Plaintiffs argue from agency principles that Joint 
should be liable for the acts of the defendant doctors as its agents. In Lathrop, 114 Cal.App.4th 
at 1422, the First District Court of Appeal considered the question of “whether the MICRA cap 
on noneconomic damages extends not only to health care providers but also to defendants held 
vicariously liable for the professional negligence of a health care provider under the doctrine of 
respondeat superior.”  (emphasis added)  In that case, defendant HealthCare Providers was a 
partnership group and not a health care provider.  (Id. at 1421.)  The Court held that the MICRA 
cap nonetheless applied because the principal’s liability is co-extensive with the agent.  (Id. at 
1423-1424.) True, the parties in Lathrop stipulated to the agency relationship (id. at 1416-1417), 
but this does not change the legal holding that, provided the agency relationship is established, 
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even principals who are not themselves health care providers under the statute may be liable for 
the medical negligence of their agents who are. (See id. at 1423-1424.)   
 
Here, Plaintiffs provide sufficient evidence creating a triable issue of material fact on the agency 
issue.  Specifically, Joint’s discovery responses suggest that it considered itself to have some 
agency relationship with the office providing Mr. Zimmerman’s care.  In those responses, Joint 
states that, “The care and treatment rendered to Plaintiff Bryan Zimmerman by chiropractors at 
Defendant’s office was appropriate and within the standard of care….”  (See Fabbro Decl., Exh. 
A [Form Interrogatory Responses of Joint to Request 15.1], at p. 14: 4-7; 11-13.)   In reply, Joint 
calls this argument “tenuous” because there are multiple defendants in the case.  But 
“Defendant” is a specifically-defined term in the form interrogatory responses that Joint itself 
prepared and served – it means Joint and Joint only.  (Id. at p. 1.)  Perhaps this was merely a 
drafting error, but this Court cannot weigh the contradictory evidence to make that 
determination.  (See Binder, 75 Cal.App.4th at 840.)  On their face, the responses create an 
issue of fact as to the involvement in Joint in the care received by Mr. Zimmerman, or more 
precisely, Joint’s own understanding of its relationship with the entity providing care.  They 
contradict Dr. Edwards’ statement and create, by definition, a dispute of fact.  Notably, that 
conflict would still exist even if the objectionable portions of Dr. Edwards’s declaration were 
considered. 
 
Accordingly, the motion is denied.  Given this ruling, the Court need not rule on Plaintiffs’ 
separate request for a continuance of the motion so that Dr. Edwards can be deposed. 
 

IV. Evidentiary Objections 
 
Objection 1:  Overruled.  Defendant is testifying to his personal knowledge concerning the 
corporate relationships.  
 
Objection 2: Sustained as to “nor are Dr. Anaya and Dr. Le agents of the Joint Corp.” which is 
an improper legal conclusion as to agency.  Otherwise overruled.  Whether these individuals are 
employed by Joint is not an improper opinion and is within the declarant’s personal knowledge. 
 
Objection 3:  Overruled.  Declarant states facts within his personal knowledge in his role with 
Joint.   The statements are relevant to issues of control and agency.   The statements do not 
relate hearsay or claim to state specific terms of a written agreement.  
 
Objection 4:  Overruled. The declarant has personal knowledge of whether Joint provides health 
care services.  The Court does not consider the statement for the specific legal conclusion of 
whether the Joint Corporation is a “health care provider” within the meaning of the statute. 
 
Objections 5-7:  Overruled. The declarant has personal knowledge of the facts stated.  The 
Court does not consider the statements for the specific legal conclusion of whether an agency 
relationship exists.  
 
Objection 8:  Sustained.  Declarant’s statement as to whether The Joint Corporation had the 
“right to exercise control” is an improper legal conclusion/opinion.  
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Objection 9:  Sustained as to “and never established a chiropractor-patient relationship with 
Mr. Zimmerman” which is an improper legal opinion/conclusion.  Otherwise overruled.  Whether 
Joint provided actual care to Mr. Zimmerman is not an opinion and is within declarant’s 
personal knowledge.  
 
 

  

 8.  TIME:  9:00   CASE#: MSC16-00585 
CASE NAME: DE HERRERA VS. CITY OF LAFAYETTE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DE HERRERA 
FILED BY CITY OF LAFAYETTE 
* TENTATIVE RULING: * 
 

The demurrer is sustained as to count one without leave to amend and overruled as to 
count three.  Defendant shall file and serve its answer to the First Amended Complaint on or 
before October 10, 2016.  The basis for this ruling is as follows. 

 
The court grants defendant’s unopposed Request for Judicial Notice.   
 
As to count one, the liability of a public entity is statutory only.  Morris v. State of 

California (1979) 89 Cal.App.3d 962, 964.  A public entity may not be sued for general 
negligence.  Torres v. Department of Corrections & Rehabilitation (2013) 217 Cal.App.4th 844, 
850.  The demurrer to count 1 is therefore sustained without leave to amend. 

 
As to count three, a public entity may be estopped from asserting the statute of 

limitations where its agents or employees have prevented or deterred the filing of a timely claim 
or complaint by some affirmative act.  (K.J. v. Arcadia Unified School Dist. (2009) 172 
Cal.App.4th 1229, 1239-1240; Kleinecke v. Montecito Water Dist. (1983) 147 Cal.App.3d 240, 
245-246.) 

 
Here, plaintiff alleges the City affirmatively told her that liability lay with Richard Bocci 

rather than with the City.  This is a prima facie allegation of estoppel.  (See Fredrichsen v. 
Lakewood (1971) 6 Cal.3d 353, 357; Attachment 13 to the First Amended Complaint.)   

 
“Driscoll [v. City of Los Angeles (1967) 67 Cal.2d 297] held that whether [a public 

agency] . . . should be estopped because of advice given to the claimant ‘concerning his 
substantive rights against the agency, depends upon whether the public agency acted in an 
unconscionable manner or otherwise set out to, or did take unfair advantage of plaintiff.’ . . . 
Whether the agency acted in an unconscionable manner depends on an examination of the 
totality of the circumstances.”  Fredrichsen v. Lakewood, supra, 6 Cal.3d 353, 358 
(emphasis added). 

 
Among the factors to be considered in determining the existence of estoppel are 

“whether . . . the inaccurate advice or information is negligently ascertained, whether or to what 
extent the agency is certain of the information it dispenses, whether the agency purports to 
advise and direct or merely to inform and respond to inquiries, whether the agency acts in bad 
faith, whether the claimant is one who purports to have no knowledge or training which would 
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aid him in determining his rights and the public agency purports to be informed and 
knowledgeable, whether the right of which claimant is being deprived is significant, and whether 
a confidential relationship exists between the claimant and the public entity.”  Ibid.  “Driscoll 
does not limit the applicability of the estoppel doctrine to situations where all the enumerated 
factors are present.”  (Id. at 359 (emphasis added).) 

 
While the Driscoll test has been applied at the demurrer stage to show estoppel has 

been adequately alleged (see Fredrichsen, supra), defendant has not cited a case where the 
court found on a demurrer that the totality of circumstances showed that estoppel had not been 
adequately alleged.  The court concludes that whether estoppel applies in this case cannot be 
determined until summary judgment or trial.   See John R. v. Oakland Unified School Dist. 
(1989) 48 Cal. 3d 438, 446 (“We do not determine as a matter of law that the district is estopped 
from asserting as a defense plaintiffs' failure to comply with the claims statutes. That is a 
question of fact for the trial court on remand.”) 

 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00937 
CASE NAME: KOSICH VS. NEWMAN 
HEARING ON DEMURRER TO COMPLAINT of KOSICH 
FILED BY DAVID NEWMAN 
* TENTATIVE RULING: * 
 
Hearing reset in Department 21 by D21 Courtroom Clerk due to Peremptory Challenge as to 
Judge Craddick. 
 
 

  

10.  TIME:  9:00   CASE#: MSC16-00967 
CASE NAME: CORAY VS. YORGIN 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES OF DEFENDANTS 
FILED BY ROBERT SCHWAB, et al. 
* TENTATIVE RULING: * 
 
Defendants Diana Yorgin, et.al. Move to Strike Punitive Damage allegations in Paragraphs 45, 

50, 57, 65 of Plaintiffs’ Amended Complaint (FAC), and paragraph 5 of Plaintiffs’ Prayer for 

Relief.  The motion is denied. 

As a matter of pleading, judges read the allocations of a pleading “as a whole, all parts in their 

context, and assume their truth.” Turman v. Turning Point of Central California, Inc. (2010) 191 

Cal.App.4th 1253, 1255. The parties agree Turman is the law but they disagree on its application 

to the case at bar.   

Pleading “oppression, fraud and malice” in the language of the statute is acceptable when 

sufficient facts support the allegations. Perkins v. Superior Court (1981) 117 Cal.App.3d 1.  

Defendants rely on Grieves v. Superior Court (1984) 157 Cal.App.3d 159.  In that medical 
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malpractice case, the plaintiff did not have a single allegation of intentional conduct (other than a 

claim that defendants “did the things herein alleged willfully, maliciously, fraudulently and 

oppressively).”   

The FAC alleges Defendants knew they were renting to tenants who proposed and constructed 

an illegal commercial marijuana operation and deliberately did not tell Plaintiffs about it, even 

when Plaintiffs complained of the building’s high temperature and humidity. Plaintiff Coray 

alleged the building temperature had become “intolerably hot” and had a putrid smell like 

“dirty toes.” (FAC ¶20). Plaintiffs allege Defendants did not disclose the illegal marijuana 

operation but, instead, told Plaintiff Coray that the property manager would check to see if a 

dryer vent was the source of the smell.  In the ensuing months, the FAC alleges Plaintiffs’ living 

spaces were continually assailed by heat, smells, particulates, and odors from the indoor 

marijuana cultivation. (FAC ¶22).   

The FAC alleges Defendants intentionally did provide building permits and allowed the 

marijuana operation to exist in violation of zoning ordinances and did not take out building 

permits in deliberate violation of law. Defendants knew the marijuana growers stole electricity 

from Plaintiff Coray and concealed that fact from Plaintiff Coray. (FAC ¶¶17, 26). 

The FAC alleges that dust intrusion, the commercial marijuana facility, odors, chemical residues, 

and the unpermitted construction materially affected Plaintiff Coray’s health. (FAC ¶25).  

Plaintiffs’ allege Defendants intentionally entered into a contract with the marijuana growers for 

an illegal marijuana cultivation business from which Defendants would derive income. (FAC 

¶¶44, 45, 50).   

These factual allegations by Plaintiffs show more than conclusory claims.  See, G.D. Searle & 

Co. v. Superior Court (1975) 49 Cal. App.3d 22. The FAC as a whole apprised Defendants of 

the basis of Plaintiffs’ punitive damage allegations. Perkins, supra, 117 Cal.App.3d at p.6. 

The Court has considered Defendant’s Reply Brief which was filed one-day late on September 

22nd. (Defendants did timely serve their reply memorandum on Plaintiffs.) 

Defendants’ answer to Plaintiffs’ Amended Complaint is due ten days after the hearing on this 

motion.  Local Rules of the Superior Court of California, County of Contra Costa, rule 3.46(1). 

 

  

11.  TIME:  9:00   CASE#: MSC16-00987 
CASE NAME: DAVIDSON VS. ALTA BATES 
HEARING ON DEMURRER TO COMPLAINT of DAVIDSON 
FILED BY SUTTER EAST BAY HOSPITALS 
* TENTATIVE RULING: * 
 
Unopposed – demurrer is sustained with 15 days leave to amend. 
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12.  TIME:  9:00   CASE#: MSC16-00987 
CASE NAME: DAVIDSON VS. ALTA BATES 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY SUTTER EAST BAY HOSPITALS 
* TENTATIVE RULING: * 
 
Unopposed – see Line 11. 
 
 

  

13.  TIME:  9:00   CASE#: MSC16-01356 
CASE NAME: PETER GIVENS VS. WELLS FARGO BANK 
HEARING ON DEMURRER TO COMPLAINT of GIVENS 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 15 days leave to amend. 
 
 

  

14.  TIME:  9:00   CASE#: MSC16-01511 
CASE NAME: CORPORATE CARE VS. HERBST 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to 10/19/16, 9AM. 
 
 

  

15.  TIME:  9:00   CASE#: MSL16-01011 
CASE NAME: DISCOVER BANK VS GUIDRY 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY SHIRLEY A. GUIDRY 
* TENTATIVE RULING: * 
 
Denied.  Defendant has failed to demonstrate any valid legal basis on which the Court should 
grant the motion to set aside. 
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16.  TIME:  9:00   CASE#: MSL16-01011 
CASE NAME: DISCOVER BANK VS GUIDRY 
HEARING ON OSC RE: WHY 9/28/16 MOTION DATE SHOULD NOT BE DROPPED 
FOR FAILURE TO PAY 1ST PAPER FEE ($225.00) 
* TENTATIVE RULING: * 
 
Moot.  Motion is denied and first paper fee has been paid. 
 
 

  

17.  TIME:  9:00   CASE#: MSN15-1865 
CASE NAME: R.A. VS. ANTIOCH POLICE DEPARTMENT 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
( CONTINUED FROM 5/26/16 HEARING ) 
* TENTATIVE RULING: * 
 
Due to its length, the tentative ruling for this matter is set forth at the end of this 
document below. 
 
 

  

18.  TIME:  9:00   CASE#: MSN16-1495 
CASE NAME: MATTER OF CLINTON KIMBARK 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF STRUCTURED 
SETTLEMENT PAYMENTS  /  FILED BY CATALINA STRUCTURED FUNDING, INC. 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

19.  TIME:  9:00   CASE#: MSN16-1575 
CASE NAME: CLAIM OF KAREN CARILLO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Case reassigned to Dept. 34, due to filing of Notice of Related Case on 9/13/16.  This hearing is 
reset in Dept. 34 on 10/14/16 at 9:00 a.m. 
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17.  TIME:  9:00   CASE#: MSN15-1865 
CASE NAME: R.A. VS. ANTIOCH POLICE DEPARTMENT 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
( CONTINUED FROM 5/26/16 HEARING ) 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the petition for writ of mandamus, filed on November 2, 
2015.  The petition is brought by R.A., who by order of the Court has been allowed to use his 
initials in this proceeding (“petitioner’).  The petition is opposed by respondent Antioch Police 
Department (“Police Department”). 
 
 The Court has carefully reviewed all of the papers submitted by each side.  The Court 
has also exercised its own independent judgment in reviewing the administrative record.  (See, 
Saraswati v. County of San Diego (2011) 202 Cal.App.4th 917, 926-929 [independent judgment 
standard applies to CACI grievance hearings”].) 
 
 Based on this review, the Court hereby grants the petition.  Police Department 
is directed to promptly notify the California Department of Social Services (“CDSS”), on the 
appropriate form, that petitioner’s name should be removed from the state database both sides 
refer to as “the CACI.”  Police Department shall provide notice to petitioner when this has 
been done. 
 
 The Court emphasizes that this ruling applies only to petitioner, and not to any other 
person who has been listed on the CACI by Police Department, or by any other entity, over the 
years.  Petitioner has failed to suggest any jurisdictional basis for the Court to issue relief 
affecting anyone other than petitioner. 
 
 The Court’s findings are as follows. 
  
 A. Procedural Issues. 
 
  1. Timeliness of Request for Grievance Hearing. 
 
 There is no statute or regulation that precisely governs the anomalous situation in which 
petitioner found himself when, in October 2012, petitioner was belatedly notified of his June 
2001 listing on the CACI.  The parties are commended for voluntarily agreeing to adapt the most 
closely analogous hearing procedure to petitioner’s situation.  The Court finds that petitioner 
requested an administrative hearing in a reasonably timely manner under the circumstances, 
that any delay on petitioner’s part was not prejudicial to Police Department, and that there were 
no procedural irregularities in the conduct of the hearing. 
 
  2. Ordinary Mandate v. Administrative Mandamus. 
 
 Petitioner states as follows in the supplemental memorandum filed on 
September 13, 2016: 
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[B]oth parties seem to be agreed that the administrative writ is an appropriate 
vehicle for seeking the requested relief, and both parties seem to be asking the 
court to accept this petition for administrative writ as a vehicle to resolve the case. 

 
(Page 4, lines 3-6.)  In light of the parties’ agreement as to the nature of this proceeding, 
the Court will not further address the distinction between ordinary mandate and administrative 
mandamus. 
 
 B. Evidentiary Issues. 
 
  1. Hearsay Evidence. 
 
 Petitioner makes a cursory argument that it was error to allow the introduction of hearsay 
evidence.  The Court finds this argument unpersuasive.  Such evidence is routinely admitted 
in similar administrative hearings.  (See, e.g., Donley v. Davi (2009) 180 Cal.App.4th 447, 
461-462.) 
 
 The Court notes that the hearing officer’s findings were based in part on the live 
testimony of petitioner, petitioner’s live-in companion, and petitioner’s accuser; any hearsay 
evidence merely supplemented this live testimony.  Further, the various investigative reports 
admitted into evidence actually favor petitioner more than Police Department, because petitioner 
has successfully used them to highlight certain inconsistencies in his accuser’s version 
of events. 
 
  2. Motion to Augment Administrative Record. 
 
 On July 26, 2016, Police Department filed a motion to augment the administrative 
record.  The Court views this motion as a request for judicial notice, and grants the motion as so 
viewed.  However, the “Settlement Agreement And Order” attached to the motion was not a 
substantial factor in the Court’s analysis; the Court would have ruled the same way on this 
petition even if Police Department’s motion had been denied. 
 
 C. Due Process. 
 
  1. Due Process Is Implicated. 
 
 Police Department does not dispute that placing an accused’s name on the CACI has 
procedural due process implications.  (See, Humphries v. County of L.A. (9th Cir. 2009) 554 
F.3d 1170, 1184-92; Burt v. County of Orange (2004) 120 Cal.App.4th 273, 283-386.)  The 
question is whether the delay between petitioner’s June 2001 listing and the July 2015 
administrative hearing constitutes a denial of due process.  For the following reasons, the Court 
finds no due process violation. 
 
  2. Listing Before Hearing. 
 
 Petitioner argues that Police Department’s conduct in causing petitioner to be listed on 
the CACI before conducting a hearing was in and of itself a denial of due process justifying the 
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issuance of a writ.  This argument is not supported by pertinent legal authority, and the Court 
finds it unpersuasive.  The current statutory scheme allows for a hearing after a CACI listing, 
and petitioner has cited no California decision holding the statutory scheme unconstitutional. 
 
  3. The Lengthy Delay. 
 
 Police Department caused petitioner to be listed on the CACI in June 2001.  It is 
undisputed that petitioner did not receive notice of the listing until October 2012, a delay of 
11 years and four months, and that petitioner did not receive an administrative hearing until 
July 2015, a delay of 14 years.  This delay presents the somewhat vexing question of whether 
petitioner has been denied due process without regard to the manner in which his hearing 
was conducted. 
 
 As a threshold matter, the Court treats this as being approximately a 12-year delay and 
not a 14-year delay.  Petitioner discovered the CACI listing in October 2012.  Following this 
discovery, there was an ineffectual effort by petitioner’s former counsel to have the CACI listing 
removed.  Once petitioner made a formal request for a grievance hearing in January 2015, 
Police Department provided petitioner a hearing within six months.  The initial delay of 11 years 
and four months, coupled with the six-month delay in providing a hearing, totals approximately 
12 years. 
 
 There are two ways in which this issue can be viewed: (1) whether the 12-year delay is a 
per se violation of due process, and; (2) whether the 12-year delay was a violation under the 
specific circumstances of the case at bar, due to the loss of evidence.  The Court finds that the 
delay was not a per se violation of due process, and also was not a violation under the specific 
circumstances of the case at bar. 
 

Per Se Violation 
 
 In the opening memorandum, petitioner somewhat misleadingly refers the Court to 
“the statute of limitations and the right to a speedy trial in criminal cases …”  (Petitioner’s 
Opening Brief, page 24, lines 12-18.)  The Court finds this reference inapt. 
 
 The more appropriate reference is to the statute of limitations in civil cases.  Petitioner 
has never been charged with a crime. 
 
 In civil cases, the statute of limitations may be tolled for minors until the age of majority.  
(Code Civ. Proc., § 352, subd. (a).)  And in fact, the statute of limitations for acts of sexual 
abuse may be tolled for up to eight years after the age of majority.  (Code Civ. Proc. § 340.1.)  
Petitioner has not cited the Court to legal authority suggesting that such tolling provisions are 
unconstitutional.  And while the tolling provisions are not directly applicable to this procedural 
due process analysis, the Court finds them helpful in conducting the analysis. 
 
 One can imagine a protracted delay that was so egregious — for example, 25 years — 
that a court could find it a per se violation of due process.  However, the Court finds that a 12-
year delay is not a per se violation. 
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Violation In the Case at Bar 
 
 A case-by-case due process analysis seems more tenable.  On this point, the Court is 
persuaded by Police Department’s argument in its opening brief: 
 

…  Petitioner would have this Court believe that a delay of 14 years prejudiced 
him and denied him due process.  One cannot say this as a blanket rule.  It 
could be that a 30 year old report remains in the files of the investigative agency 
and that all the witnesses are still available.  It could also be that a 10 year old 
investigation has been destroyed and no witnesses are available.  Those delay 
details are best handled on an individual case by case basis and decided by 
a hearing officer.  If the matter is so old that [1] the reports are gone and [2] 
witnesses are unavailable, the reporting agency will likely be unable to proceed 
and the name will be removed from the CACI. 
[Emphasis and bracketed numbers added.] 

 
(Respondent’s Opening Brief, pp. 15-16.) 
 
 In the case at bar, petitioner points to a loss of evidence, as follows: (1) two investigating 
officers were retired and unavailable; (2) a handwritten statement from petitioner’s accuser 
could not be located, and; (3) a recorded interview of petitioner’s accuser could not be located.  
However, the loss of this essentially cumulative evidence does not appear to have caused 
petitioner substantial prejudice. 
 
 The two investigating officers, like petitioner’s accuser, would likely have had only a 
vague memory of events even much closer to the time of the investigation — particularly given 
that the District Attorney chose not to prosecute.  The handwritten statement might have 
revealed inconsistencies in petitioner’s story, but the written reports in the record already show 
such inconsistencies.  And any prejudice from loss of the recorded interview was at least 
somewhat mitigated by the fact that petitioner’s accuser appeared and testified at the 
administrative hearing in July 2015. 
 
 The Court finds that there was no due process violation under the specific circumstances 
of the case at bar. 
 
 D. The Weight of the Evidence. 
 
  1. Standard of Review. 
 
 As noted above, the Court has conducted its own independent review of the 
administrative record.  (See, Saraswati v. County of San Diego (2011) 202 Cal.App.4th 917, 
926-929 [independent judgment standard applies to CACI grievance hearings”].  See also, Lake 
v. Reed (1997) 16 Cal.4th 448, 456-457.)  In exercising its independent judgment, the Court has 
afforded the administrative findings a strong, but not conclusive, presumption of correctness.  
(See, Fukuda v. City of Angels (1999) 20 Cal.4th 805, 817.)  Based on this review, and for the 
reasons discussed below, the Court finds that the hearing officer’s finding of “substantiated” 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   09/28/16 

 
 

- 17 - 

abuse is not supported by the weight of the evidence.  (See, Penal Code, § 11169, subd. (a); 
Penal Code, § 11165.12.) 
 
  2. Active Investigation. 
 
 As a threshold matter, the Court finds that the weight of the evidence does support the 
finding of an “active” investigation into the allegation of abuse.  (Penal Code, § 11169, subd. 
(a).)  The Court’s original concern on this point was that Police Department investigators did not 
personally meet with petitioner.  However, that single fact is not dispositive under the 
circumstances. 
 
 It is undisputed that Police Department did contact petitioner by telephone.  Petitioner 
denied the allegation of abuse in this telephone conversation, a fact which was duly noted in 
Police Department’s records. 
 
 Police Department also scheduled a meeting with petitioner.  This meeting was canceled 
for reasons that are not clear.  Police Department’s records indicate that petitioner simply 
telephoned to cancel the meeting.  Petitioner’s version of events is that petitioner’s cousin, a 
lawyer, telephoned to state that the meeting would go forward only with counsel present.  
However, as Police Department pointed out in the supplemental brief filed on September 7, 
2016, petitioner’s own testimony was somewhat ambiguous on this point.  (See, A.R. 163, 
lines 1-25.) 
 
 There is certainly no evidence in the record that Police Department investigators refused 
to meet with petitioner and his counsel, and there is no reason to believe that such a meeting 
would have made a substantial difference in the outcome.  Petitioner would no doubt have 
repeated his earlier denial — assuming that his counsel would have allowed petitioner to say 
anything at all with the threat of a criminal prosecution pending. 
 
 In any event, while it would have been a more thorough investigation if Police 
Department had insisted on a meeting with petitioner, it was still an active investigation within 
the meaning of the CACI statutes, despite the absence of such a meeting. 
 
  3. Whether the Abuse Occurred. 
 
 Under the governing statute, the hearing officer was given a choice of three findings: (1) 
he could find that the accusation of child abuse was “unfounded”; (2) he could find that the 
accusation of child abuse was “substantiated,” or; (3) he could find that the evidence relating to 
the accusation of child abuse was “inconclusive.”  (Penal Code, § 11165.12.)  The hearing 
officer found that the accusation was “substantiated.”  The Court, exercising its independent 
judgment, concludes that the weight of the evidence supports finding instead that the accusation 
was not “substantiated.” 
 
 To a certain point, this case presents a common ‘he said/she said’ situation.  However, 
there is an important difference between the two sides.  As was detailed in petitioner’s opening 
brief, petitioner’s accuser told inexplicably inconsistent and inherently implausible stories about 
the circumstances of what happened, at the time of the initial investigation: how long, what 
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room, the sequence of events, etc.  These inconsistencies were cited by the District Attorney in 
deciding not to prosecute, and were even noted by the administrative hearing officer: 
 

I have noted that some of [the accuser’s] statements when she was a child are 
inconsistent and difficult to believe.  [One such statement] is difficult to accept.  
The difference in the times also raises some questions. 

 
(A.R. 215.)  Petitioner’s story, on the other hand, presents no such inconsistencies. 
 
 Respondent argues that the Court should give deference to the hearing officer’s 
assessment of witness credibility.  However, that factor is substantially counterbalanced by the 
fact that petitioner’s accuser had almost no recollection of the single act of abuse  which 
allegedly occurred 14 years before.  Police Department gave petitioner only one of the multiple 
different versions of her story to review immediately prior to her testimony in July 2015, and she 
testified in a manner generally consistent with that one version.  While she may have testified in 
a credible manner, this is of only limited value under the circumstances. 
 
 Police Department did not make any attempt to explain, or to have petitioner’s accuser 
explain in her live testimony, why petitioner’s accuser told different versions of her story at the 
time of the investigation.  The hearing officer did not appear to find this troubling.  The Court 
does find it troubling. 
 
 The Court is also troubled by the hearing officer’s startlingly vague summation of his 
ruling: “There was something that occurred between [petitioner and petitioner’s accuser] 
14 years ago.  [Emphasis added.]”  The “something” that occurred could have been an 
argument over discipline, a misunderstanding, a false accusation that got out of hand and then 
could not be walked back — or it could have been an actual act of child abuse.  Petitioner 
should not be listed on the CACI because “something” occurred; he should only be listed if a 
“substantiated” act of statutorily defined child abuse occurred. 
 
 The hearing officer’s unwillingness to expressly find that petitioner committed the single 
act of abuse petitioner was accused of is telling.  Also troubling is the fact that the hearing officer 
did not make an express finding in the language of the governing statute: “more likely than not 
… child abuse or neglect, as defined, occurred ...”  (Penal Code, § 11165.12, subd. (b).) 
 
 Finally, while the hearing officer acknowledged in passing that there were three findings 
he could make, the hearing officer does not appear to have devoted substantial attention to the 
distinction between a “substantiated” accusation and an “inconclusive” accusation.  The tenor of 
the hearing officer’s ruling suggests that the hearing officer regarded his analysis as more of a 
binary choice, and that he felt compelled to uphold Police Department’s CACI listing if there was 
any suggestion that “something” occurred between petitioner and his accuser 14 years ago.  
This is reflected in the conclusion of the hearing officer’s ruling, which makes no reference to the 
“inconclusive” category: 
 

I don’t believe the allegations in this case are unfounded.  …   
Therefore, I am recommending that the allegation remain substantiated …  
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(A.R. 215.) 
 
 The Court, however, finds the distinction important.  The governing statute requires the 
reporting agency, and then the administrative hearing officer, to conduct a kind of triage when 
presented with an accusation of child abuse.  There are three categories to which the 
accusation can be assigned, and it is only if the accusation is assigned to the “substantiated” 
category that the accused should be listed on the CACI. 
 
 In sum, the Court — exercising its independent judgment — concludes that the alleged 
act of child abuse was not “substantiated.”  The Court has struggled with the question of 
whether the evidence presented was “inconclusive,” or whether the accusation should be 
deemed “unfounded,” but ultimately that question is moot.  Under the governing statute, a 
finding that the alleged act of child abuse was not substantiated requires that petitioner’s name 
be removed from the CACI.  (See, Penal Code, § 11169, subd. (a) [“[i]f a report has previously 
been filed which subsequently proves to be not substantiated, the Department of Justice shall 
be notified in writing of that fact and shall not retain the report”].  See also, subd. (h).) 
 
 

 

 


